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Respondent.

DECISION PURSUANT TO STIPULATION

On June 20-25, 28-30, and July 19, 2005, in Riverside, California, and on July 20,
2005, in San Diego, California, Alan S. Meth, Administrative Law Judge, Office of
Administrative Hearings, State of California, heard this matter.

Richard D. Hendlin, Deputy Attorney General, represented complainant.
Paul Spackman, Attorney at Law, represented respondent.
The matter was submitted on July 22, 2005.

The administrative law judge issued a Proposed Decision on August 5, 2005, which
was received by the Medical Board of California (“Board”). By letter dated January 9, 2006,
respondent was notified by the Board’s Probation Unit that the decision had become
effective by operation of law on November 8, 2005.

On December 3, 2005, respondent filed a Petition for Writ of Mandate in the
Sacramento County Superior Court challenging the Board’s decision. (Patel v. Medical
Board of California, Sacramento Superior Court Case No. 05CS01684.) The parties entered
into a stipulation to remand the matter to the Board for further consideration. Pursuant to the
Stipulation For Remand And Order signed by the Sacramento Superior Court on February
16, 2006, a copy of which is attached as Exhibit “A,” the Board hereby modifies the
Decision that became effective by operation of law on November 8, 2005, and issues this
superceding Decision Pursuant to Stipulation.



FACTUAL FINDINGS

Jurisdiction

1. On December 2, 2003, Ron Joseph, Executive Director of the Board, filed
Accusation No. 09-2002-135285 in his official capacity. Respondent filed a timely Special
Notice of Defense. Complainant filed a First Amended Accusation on J anuary 11, 2005, and
on July 1, 2005, complainant filed a Second Amended Accusation.

The second amended accusation alleges respondent committed gross negligence,
repeated negligent acts, and was incompetent in his care and treatment of three patients
between 1998 and 2001. The second amended accusation also alleges respondent failed to
maintain adequate and accurate records, knowingly made false documents, was dishonest,
and committed general unprofessional conduct in connection with his treatment of these
three patients.

2. On June 7, 1993, the Board issued Physician's and Surgeon's certificate No. A
52005 to respondent.

Respondent’s Background

3. Respondent is 44 years of age. He attended college and medical school in
India, graduating from the South Gujarat University/Government Medical College in Surat in
~ January 1985. After completing an internship in 1986, he came to the United States. He did
aresidency in pediatric pathology at the Harvard Medical School/Children’s Hospital in
Boston and a three-year residency in internal medicine at the Northshore Medical Center in
Salem, Massachusetts. He then did a fellowship in hematology/oncology at the City of
Hope Medical School and Harbor-UCLA Medical Center for two years. He became board-
certified in internal medicine in 1993 or 1994 and in oncology in 1995; he was recertified in
both fields in 2003.

Respondent began working for Arizona Oncology Associates in Yuma, Arizona, in
1995. He returned to California in 1997 and worked for Inland Hematology/Oncology
Medical Group in San Bernardino for one year, and in October 1998, joined Kaiser
Permanente and worked at the Medical Center in Fontana. He is presently in charge of the
hematology/oncology department and had been a member of the cancer and transfusion
committees.

Lois M.

4, On September 24, 1998, Lois M., then age 71, underwent a CT scan at Kaiser
Permanente Fontana Medical Center (Kaiser Fontana). It revealed extensive periaortic
masses extending into the pelvis on both sides, with the findings suggestive of lymphoma. A
small right pleural effusion was also seen. Lois M. then underwent a needle biopsy. Dr.
Sung Shin diagnosed malignant lymphoma, B-cell type, and “morphologic and immunologic
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features consistent with follicular lymphoma, small cleaved-cell type.” In the comment
section of his report, Dr. Shin wrote:

The morphologic and flow cytometric findings indicate the presence of B-cell
malignant. Even though follicular architecture is not seen in this needle biopsy
specimen, the features are most consistent with follicular lymphoma of small cleaved
cell type. For accurate subclassification of this lymphoma, an open biopsy of the
lymph node is suggested.

On October 5, 1998, Lois M. underwent an excisional biopsy of two lymph nodes
from the left groin.

5. Respondent first saw Lois M. on October 9, 1998 and prepared two short
handwritten notes and a longer consultation report. In one of his handwritten note,
respondent indicated his impression was “follicular small cleaved NHL [non-Hodgkins
lymphomal], S/P [status post] excisional biopsy.” He did not know the stage since the staging
work was still in progress. In the other note, respondent wrote his impression was a low
grade NHL (follicular small cleaved cell).”

In the consultation report, respondent wrote the needle biopsy revealed findings
consistent with low-grade lymphoma and the morphologic and immunologic features most
consistent with follicular lymphoma, small cleaved cell type. His impression was “A 71-
year-old female with a history of diet controlled diabetes and hypertension now recently
diagnosed with follicular low grade small clear (sic) lymphoma.” In several other places in
the note, respondent indicated the patient had a low grade follicular small cleaved cell type
lymphoma.

Respondent’s plan was to treat Lois M. with Fludarabine chemotherapy. She received
four cycles of Fludarabine, 50 mg. 1.V. given daily for five days of each cycle starting on
October 12, November 16, December 21, 1998, and January 22, 1999. On the third cycle,
Lois M. received four days of chemotherapy instead of five.

6. The excisional biopsy of October 5, 1998 was analyzed by two pathologists.
Dr. F. Azizi at Kaiser Fontana dictated a report in which his final diagnosis was “Malignant
lymphoma, mixed small and large cell, diffuse (see BT report). It appears the report was
typed on October 16, 1998. This would be interpreted as an intermediate grade malignant
lymphoma.

Dr. Antonio Hernandez, a hematology pathologist from the Kaiser Medical Center in
Los Angeles, analyzed the same specimen. His final diagnosis was:

1 Intermediate grade-malignant lymphoma, diffuse mixed small and large cell
type, focally follicular (International Working Formulation)

2. Malignant lymphoma, mixed small and large cell, diffuse (Rappaport
Classification)




3. Immunologic characterization on paraffin and frozen sections: positive for
CD19, CD20, CALLA, and BCL-2 (B-cells).

Dr. Hernandez described his microscopic findings. Among other findings, he
indicated “the pattern is diffuse with many small and moderately irregular lymphocytes with
clearish cytoplasm admixed with scattered medium and large transformed cells (about
10%).” In a Note, Dr. Hernandez wrote “The findings are not inconsistent with follicular
center cell origin.”

7. Respondent next saw Lois M. on October 12, 1998 when she began her
chemotherapy and had a bone marrow biopsy.

8. On October 26, 1998, a CT scan of the chest was performed and it revealed a
moderate right pleural effusion. On November 26, following her second cycle of
chemotherapy, blood tests revealed an elevated glucose of 339, an elevated creatinine of 1.5,
and an elevated BUN of 30.

9. Respondent next saw Lois M. on November 9, 1998. His diagnosis remained
“low grade NHL.” Her lab results were low and he withheld chemotherapy for a week. On
November 16, when respondent saw the patient, his diagnosis remained low grade NHL. He
resumed chemotherapy. On December 21, 1998, respondent saw Lois M. and his diagnosis
remained low grade NHL. She received her third cycle of chemotherapy. On January 18,
1999, respondent withheld chemotherapy because of a low white blood count. His diagnosis
remained low grade NHL. Respondent saw Lois M. again on January 25 and resumed
chemotherapy. Her diagnosis remained low grade NHL. Respondent withheld
chemotherapy on February 22, 1999 because of a low white blood count and the patient was
suffering from sinusitis. Her diagnosis remained low grade NHL. On March 25, 1999,
respondent saw the patient and his diagnosis remained low grade NHL. His plan was to
observe her. The patient’s next visit to respondent was on April 22, 1999, at which time his
plan was to continue to observe her, and follow-up in two months. He wrote the diagnosis
was “low grade NHL (follicular small cleaved cell).” Respondent’s chart note of June 22
was similar to the April 22 note.

10.  On August 6, 1999, respondent discovered a 5 x 4 cm. mass in Lois M.’s left
groin, associated with swelling of the left extremity. His diagnosis was “recurrent low grade
NHL with left inguinal adenopathy and lower left extremity swelling.” He decided to repeat
the staging evaluation and start chemotherapy with the CVP regimen. This consisted of
cycles of cytoxan and vincrystine to be given intravenously, and prednisone to be given
orally for five days starting on the first day. Respondent wrote in his chart “prednisone 100
mg/d x 5d.” He gave her a prescription for prednisone, 50 mg., ten pills, with one pill to be
taken twice a day by mouth with meals for five days, with six refills. The cycle was to start
on August 9. Respondent ordered CT scans to be performed as part of the re-staging
evaluation but Lois M. did not keep the appointment. Respondent did not set up another
appointment for re-staging purposes.



11.  Lois M. began her first cycle of intravenous CVP chemotherapy on August 9,
1999, receiving cytoxan 1600 mg. and vincristine 2 mg. Lois M. started taking the
prednisone orally on August 6 through August 9. On August 9, Sherry M., Lois M.’s
daughter, spoke briefly with respondent and then refilled the prednisone prescription. She
received two bottles of prednisone, each containing ten pills. Lois M. continued to take two
prednisone pills daily until August 27.

Respondent next saw Lois M. on August 20. Her lymph node had significantly
improved and he planned to follow-up on August 27, and he ordered blood tests. His
diagnosis remained low grade NHL.

The results of the blood work as of August 21 showed abnormal BUN and creatinine
levels.

12. After Lois M. began taking the prednisone on a daily basis, her condition
began to change. She became forgetful and lethargic, she lost her appetite, she would
become irate, loud, and impatient, her handwriting changed and became sloppy, and she
became too weak to walk.

13.  Lois M. returned to Kaiser for her second cycle of chemotherapy on
August 27, 1999. She was in a wheelchair and was accompanied by Sherry M. After Lois
M. received her chemotherapy and had blood drawn, she saw respondent. She complained of
confusion. Sherry M. asked respondent what was wrong with her mother, and mentioned the
pills. Respondent asked what pills. Sherry M. said Lois M. had been taking prednisone, 100
mg. a day, continuously for 20 days. Respondent said she was supposed to take it for five
days. Sherry M. showed him the pill bottle. Respondent looked at the bottle and scolded
Lois M. for taking the pills. Lois M. at that time was confused, disoriented, and her head
was slumped as she sat in the wheelchair. Respondent told her to discontinue the prednisone
and withheld the chemotherapy. Respondent wanted her to return on September 3. He did
not give Sherry M. any instructions regarding her mother’s diabetes and did not tell her
anything about the side effects from taking an excessive amount of prednisone.

The CBC performed that day showed an elevated white blood count with most of the
- cells being granulocytes at 96.1 percent, and elevated creatinine and BUN levels.

14.  On September 1, 1999, Lois M. was seen at the emergency room at Kaiser
with decreased appetite, weakness, some questionable altered mental status, and polydipsia.
Blood tests showed a significantly increased level of glucose. Among the impressions was
diabetic ketoacidosis secondary to the lymphoma therapy, and the doctor planned to rule out
sepsis and pneumonia. A chest x-ray revealed a cavitary infiltrate which was determined to
be Aspergilluis, a rare form of fungus. She received aggressive treatment. However, on
September 18, 1999, Lois M. died. The cause of death was deemed to be multi-organ failure
due to Aspergillus pneumonia with abscess, inadvertent prolonged use of prednisone, and
NHL. Contributing causes were diabetes mellitus and hypertensive cardiovascular disease.




William E.

15. On December 1, 1997, William E., a 72-year-old man, underwent a right
thoracoscopy with biopsy to a posterior thoracic mass, and on December 3, respondent
performed a bone marrow biopsy. The biopsy of the thoracic mass revealed a malignant
lymphoma, B-cell type, intermediate grade composite, follicular predominantly large cell and
marginal zone type. The bone marrow biopsy revealed no evidence of lymphoma.

16.  Respondent saw William E. on December 2, 1997. His plan was to await the
final pathologic reports before deciding on treatment. On December 15, 1997, respondent
saw William E. at his office at the Inland Hematology Oncology Medical Group.
Respondent’s diagnosis was intermediate grade NHL and after discussion with the patient
and his family, William E. would be scheduled for chemotherapy. The regime was to be
CHOP, which consisted of cytoxan, adriamycin, vincristine, and prednisone. Respondent
planned six cycles of chemotherapy and based on his current performance status, respondent
was to decrease the dose of cytoxan and adriamycin by 20 percent. The patient’s vital signs
were normal; his blood pressure was 141/88.

17.  William E. received his first cycle of chemotherapy on December 19, 1997.
Respondent saw him that day. He received three more cycles of therapy beginning on
January 19, February 9, and March 2, 1998,

18.  On March 14, 1998, William E. was hospitalized at the St. Bernardine Medical
Center in San Bernardino with chief complaints of shortness of breath, left hip pain, and a
high temperature. The assessment listed neutropenia (abnormally small numbers of
neutrophils well below 500), more than likely the result of his chemotherapy. A CT scan
taken while he was in the hospital revealed the tumors had resolved. He was treated for the
neutropenia and anemia.

On March 18, 1998, while William E. was still at St. Bernadine, he fell and fractured
his right hip fracture. A hemiarthroplasty of the right hip was performed; he tolerated the
procedure well. He needed maximal assistance with physical therapy and arrangements were
made for further rehabilitation at Shea Convalescent Hospital. He was discharged to Shea on

March 21. He remained at Shea until he was transferred to Waterman Convalescent Hospital
on March 30.

19.  Respondent saw William E. on April 10 at his office. Respondent charted that
William E. was currently at Waterman and was receiving physical therapy, and he
complained of shortness of breath on exertion. Respondent wrote the patient “has had near
complete response from the chemotherapy at this time.” Respondent decided to hold off his
additional two cycles of CHOP chemotherapy; he noted William E.’s performance status had
decreased. Respondent wrote he would hold chemotherapy until William E.’s performance
status had improved.

20.  William E. returned to respondent’s office on May 8, 1998. Respondent noted
William E. was in a wheelchair and he complained of pain in the left leg. Respondent
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indicated the patient’s NHL after four cycles of chemotherapy had “complete response.”
Respondent decided to “hold off his chemotherapy for an additional two weeks for better
improvement in his performance status.”

Respondent next saw William E. on May 22. The patient complained of cough with
sputum production, and he was still wheelchair bound. Respondent noted there was no
improvement in his performance status after rehabilitation. Respondent again decided to
withhold chemotherapy due to his cough with sputum production.

21.  On May 29, 1998, William E. returned to respondent’s office. Respondent
noted there was no cough or sputum production and no shortness of breath. Respondent
described the NHL as “in complete remission.” Respondent decided to give William E. two
additional cycles of CHOP chemotherapy, explaining there had been a delay due to the hip
fracture. Respondent discontinued the prednisone. He ordered follow-up in ten days with a
CBC and platelets. His white blood count that day was 8,400 and his blood pressure was
90/71. William E. received his fifth cycle of chemotherapy that day. On June 12, the white
count was 4,800 and his blood pressure was 90/71.

22.  William E. received his sixth cycle of chemotherapy on June 19, 1998.
Respondent charted the patient complained of a dry cough but no fever, chills, shortness of
breath, chest pains, or palpitations. His temperature was normal and his blood pressure was
98/73. His white blood count was 20,700. Respondent gave William E. Cipro 500 mg. for
the dry cough, and ordered a CBC with platelets.

William E. did not return for his next appointment with respondent on June 26.

23.  OnJune 30, 1998, William E. was hospitalized with shortness of breath. His
creatinine was high and his white blood count was very low. Blood cultures showed the
presence of e.coli. William E. was treated aggressively, but he died on July 1.

24.  June D. was William E.’s daughter and visited William E. daily while he was
at Waterman. During that time, she never saw her father walk, and he was in bed 100
percent of the time during May and June 1998. William E. needed help going to the
bathroom, he could not groom himself, his appetite was poor, and walking was painful.
William E. was transported to respondent’s office in April, May, and June 1998 by
wheelchair van.

Based on her observation of her father’s ability to ambulate, she believed it declined
from May 29 to June 19. William E.’s energy level appeared to get worse.

25.  The Waterman Convalescent Hospital records for the period of March 30 to
June 30 were introduced into evidence. However, respondent never reviewed them and did
not base his decisions regarding William E.’s performance status on any information
contained within those records.






